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Re: CC Docket No. 96-98

Dear Mr. Power:

I came across a decision by the Nebraska PSC that seems to deal with
MDU access for CLECs in a fair and thoughtful way. Unfortunately, my client
does not have any systems in Nebraska. I thought you might be interested in
seeing what they are doing.

Si~

W. Kenneth Ferree
Attorney for OpTel, Inc.

cc: Magalie R. Salas, Secretary
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BEFORE THE NianASKA POBL!C SSRVI~ CO~IISSION

Entered: March 2, 1999

ORDER ESTABLISHINC S~ATEWIDB

POLICY FOR MOO ACC~SS

Ln Che H.tter of the Commission,
on 1t~ own motion, to dete~1ne

appro~riata policy regarding
.ccess to re5idL~te of multiple
dwelling units (MOO.) in Neprask&
by ccmp.~1tivs local exch&nge
telecommun1c.~i0n8 provider•.

APPSARANC&S :

For the Commi••ion:
John Doyle
300 The Atrium

• 1200 "N" Street
Lincoln, NB 68508 ,

I

For OS West CQ~unication.a:
Char~e8 Steese i
1801 C61itornia, Suite 1500:
Denver, Co 8020~ I

I

) Application No. C-~87a/PI-23

)

)

)

}

)

}

For COX:
Jon BrWling
8035 S. 83rd Avenue
LaViat&, ~lIbrasKa

and.
C.rrington Phillip
1400 Lakehearn Drive
Atlanta, Georgia

For the CoaunWllLyo Asaociatiot1li
David 'rewa
1~30 Duke Streac
·Alex.ndria, VA 2:Z~1"

BY THE COMMISSIOZIT

Institute:

i
on A\lgu.~ S, 1."., the CortWlli".iOD, on ita own motion, opened

this docJcat to cletendn. appropriate policy r.~arding ace.B. to
residant. of awJ.tiple c1well~ng unite (Ml)Ua) in Nebroil.k& by can
petiti.ve locAl. exchange t~lec:ommunlc.tion8 providN"'. (CLBe.).
NOt~Qa of thi. dookot was p~li8h.~ in The Dailv Record, QmabM,
Nebraska, 0A August 10, 1"', pursuant to the rul•• of the Com
mi••1on.

CCIx Ne.braaka '1"cJ.com II, L.I..C. (Cox) previously fi.led. a formal
complaint (PC-1262) -ga1net ~ West ~.1eation8, Ina. (OS we.t)
with thia COnuiU••lon concernipg aace•• to r ••tc1anta of MOOs. upon.
review of the complaint;, the CcwI'o.10fl WAa ot. the opinion that. aa
competition d.~.lo~~ fur~ber ~n Uebr~.k. market., ~e wou~d be ~n

t:he oeG~ int:erest. of the public tohae the~••1on develop tol gene-
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ral over41l policy r.ga~ding ..cce.. to MDUa. Therefore, the
Coauuission opened this docket and Cox withd:rev itos complAint
against US West. I

Tbe Co~so1on began jits inve.~is-tion by requesting that all
interested persona .~t; Comman~8 on this 1.eue by September 8,
1998. On September 1 •• 1998, the Commi8sion held a hear1ng on
these issues in the Commi~810D Hearing RQQm in Lincoln, NebraskA,
with the appearance. ~e .hO~l ~ve.

IIVJ:DSNCE

Carrington Phillip, ~ce president ot Cox, testified as fol
lows ~ Local exchange compet.ition should not be .omethJ.ng that is
limit.d only to those who~ are fortunate enough to own their own
homes. To resolve this iS61ue, Cox beli.v•• that it is nl:ceaeary to
perm1t all certif1cated carrier. who want to invest in .erving,
tenants in MOlls the opportunity to efficiently do so. Cox sug-
gested that the Comm18sion develop a solut1oD that r.mo~s .rti
f icial barrIers related to hi.tori.o&l net'N~k design and the
incumbent's inherent mongpolY power 80 that competition can
~lo\&rieh.

,
In faci.litating im~lement&tion of competition in the

provisioning of local tJxcb&hge service, Cox sugge.e.a that ita pro
posal would .~rjJc;. a regultfory balance between prop4rty righta ot
the incumbent local axch~nge cArri.er (ILBC) and the requirements
established for s~at. ~.gu~&tor. In the Telecommunications Act of
1996 {Act). '

I
Cox suggested that t~ ILEC ahould ba ordel::ed to e8t~l1.h <.l

mini-mum point of entry· (KPo8) il. cloae to tba edge of the MOO
property lin8 •• poa8ible. :The ILSC could retain owner.hip of the
cable, conduit, eta. batwe~ the demarcation point and the newly
lo~atcd MPOE, but should r~eive a rea8enable ane-time cost-based
arDOunc; t.o mava c!w MPO£ to the p~operty line. rurthe.l:1llQra, a <:LEe

I
.ho~ld pay tn. ILBC a onertirae fee .~al to 2S percent of the
replacement value of thi. cabl., con4uit. etc. for acce.8.

'Replace!'llent value sho\lld b.;dat1necS ua the new C08t ot the QQpper
wire. Repl~cemen~ goat .hohld be estimated to be $4.20 per c~le
foo~, Q•••d on the ~o.t of 600 pair ~&ble.

•
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Maintenance ana rep~ir ot the facilicy should be accomplished
by a third-party contraclor approvod by che l~EC ana the current

I

service provider. The m.a~ntenance and repair would be pe~formed in
accordance with mutually!agreed upon national standards with the
coat borne by the ILEC a~4 CLEC on a perceneage basia.

,

Mr. Alan Bergman, Di~6ctor of St&~. Marke~ S~r.tegie. for US
West in Nebraaka, teetified as follows: US West ag.ees st.ongly
that the tenants in MOOa ~hoUld have choice. !Iowever, Mr. Be.rgtllQn
empaas12ed that ocher ca*rier$ currently have an opportun1~y to
provide MDU CWleocnera witli a choice.. All local excha.ng$ oarriers,
1ncluding OS West, are r~ir.c1 under the Act to melte available for
resale at wholeaale rat... t:.heir retail services. Furthermore,
notbing is preventing C1.iC~ su.ch a. Cox from oonatru~l;ing thair own
taciliti•• up to the demar~.tionpoint aa us West baa aone. Bither
of the•• methodawould provide choice tor MOO residents.

I
us West propoaes that\competitors .hould be able to use a por-

tlon of the unbundled loop :&J2cS tha so-called aub-loop unbundling in
orelar to provide local s&rVice to an r-tctl resi<1ent. Th:.ia would r.
quire that a ~otUPet1tor pay t.n.. ~oat, a ooe-t1_ non-recurring
charge, for the installat1~!)D o~ a new croa.-connect })OX at .. point
agreed eo by the owner ne4r the property lin. where ene t.cility
comes into t.he MOU propert.y. Than, beyoad that, the competitor
WQuld ~.Y an average c08t~baaed rate determined through the cost
docket fo~ the portion of the unbundled loop thae Lt uses.

Mr. Davia Tews, repr~eAting the Community As.oei~tion8 In
st1tute, t ••tified aa fOllO~.' The CocmaJ.ssion ahould .eeogniz6 en..
self-determinate process apa the role the community asscci.tion»
play ~ maintaining, protecting and pre.erving the CQmmon areaa#
the value. of the CO~it~ or tha v~lue in an individually owned
property wt~~ cbe develo~ment. To fulfill theae Qut~••, eo~

mun1ty M••oc1.~1an. muat bel able to control, manago, and Qtherwise
protac::t their COGDOn prop~ty.

I
I

OPINIO~\ AND.
Attar hearing te.t1mon~, reviewlng br1efs an4 other comments

filed in thia docket, tne lComads810A believe. that. a ee.cewi.d8
poliey reg&rding eLSe .oces_ to re8i~ntlal MOOs ia nec•••~ry to
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I
protect the rights o~ ~mo ~e8idents. The primary purpose of this
order is to cr@ate a unifo~ ~ramework that parties throughout th.

I
s~ate, incumbents and cOirlpetitora a11k., can utilize to serve
residents ot MOOs. Such. Istat.wide policy .ho~ld foater competi
~ion while a imul~aneously providing the residel1t. of MDUs a
rea~ist1c opportunity to 8elect their preferred t.lecomm~1cAtlona

provider.

Tbe National Association of Regulatory Utility Co~.i8.1oners

(NAROC} explicitly reco~zed che problem in its aRe.elution
Regarding Nondiacriminatory Acces. to Building. for Teleco~uni

cations·, adoptee! July 29,! ~998. In. that roe.olution. the NARUC
Committee noeed that some ~t.te8, including Connecticut, Ohio and
'I'exa.. a.l~·e.dy require bU~lCS1ng owners and incumbent talephon4il
companies to give tenants access to the telecommunication. carrier
ot their cbo1ce. N.brask~ is no different, and this Commiaaion

I believes resic1ents of Nebraska MOU. should have the same choice.

The intent benina the.Telecommunicat1ons Act of 1996 was to
open \lP t.h. telecommW11cat1ona m.rket tor cgmpetition. However.
r~.idants ot MOU. have gcn~rally been unable to reap the benefits
o£ tlU.. indust.ry ~ran8!orm~tion.

It is true that competilt.ion has brought ~y desiraJ:)le changes
to t:he t.eleo01tlmwu.cationa i~cil.l.try. Howevel.·. the ~netits of com
petition have not come without oi cart:a.in amount ot additional
costa. MDU residents must: be given the opportunity to take ad
vantage of competition it 'they are to bc expected to ~a~ any
increased cost. &8sociated: thflrewith. As Gueh, the COmmi•• ,iOD

believe. thAt re.ldential !MDU properties must. b. opeAed up to
compet1tion.

In order to develop ~ .tat• ...,ide fral'QAlworJc tor acces. to
'residant.ial MOUa, tlla COtnmi~SiDQ f1nds the following.

t1pon c.he requ•• t. ot a; C1.£C or any mu~ti·t.nant residential
'property owner (OwneJ:», an ,ILBC shall provide a MPOS at the MDtJ
property line or ~t a locatfon mutUAlly agreeable to all partie•.
The ILBC. or, a mutually 'agreeable tw'.-ci party or CL&C, as
identified in a pre-approved lict o~ third-party contractors and

I

CLBea, muae QQmplet~ tn. move of the MPO~ in tn. most expcdi~1Qu.

~d cost effective manner poesible. Nothing contained hscsin ahall
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lirtlit or prohibit a.ce.Q~ to MDU properties by any competitive
carrier through any other'teohnieally feaaible point of entry.

I

I

The CLBC 0: requeet~ng Owner sh.ll p~y the f~ll cost &••0

ci.ted with said move. cDECs who connect to the MPO~ within three
years of the move's Qomplation shall oontribu~e o~ an equitable and
nondiacriminatory pro-rat~ basis to tbe initial coat of said mOVe
ba*ed upon th~ number of CL~C. desiring aCCe8& to the MDU through

I

sueh MPOE. !
I

The de~rcation po~t1 .hall remain in its currenr. position
unless otherwise ag:-eed to by the parties. It the demarcation

I
point ram~ins unmoved, thMn the ILEC shall ret.in ownerahip ot .ny
portion of the loop bet~en ths demarca~ion point and the newly
moved MPOE aa well •• any ~xi.~~ns campus wire (jointly r.:erred to
hareafter .s "c:ampu8 wire-!>. Sai.c1 CLECa .,ball ba authol:'izecl t.o us.
tha tLBC's c:ampua wire ifor a one-time t.. of 25 p~rcent:. of
"eurrent- con.truction e~~ge8 of the portion of the loop hetwean
the demarcation point and the newly moved MPO£ ba.ad. upon an
ave~age cost p~r toot caloulation. The average cost per foot shall
be derived from a sample lof recently completed ILEC conatructior.
work order. tor MOUs, with the reaulting calculation subject to
periodic Commission revie~. CLECs which connect to the MPOE within
thr.. yaar. of tha tIlOve,. co~letion .hall eont.ribute on .n.
equitable and nondiacrim~natory pro-rata basia to the one-time
aggregate 25 percent c:bar~ tor use of the ILEC'. Ci&t:tpus wire. Th.e
portiOQ due fro~ each carrier ahall be based upon the nu~h.r of
CLECa deair~g Ace... to ~he MDO through .uah MPOS.

I

Ma1nten.nce of the qampus wire and the MROB itsel~ sh~ll be
performed ~ t.he ILBC, QE' ~ mutually agreeable thi.rd parcy or CLEC,
a. idantifie4 in the pre-approved liet of third-party cac~tractor9

and CLBCa. SUCh mainteaance shall be completed 1n accordance with
national atandarda and in; the most expeditioua aAd coa~ .~fective

I

manner pa.a:1ble. Maint~ce expen.aea shall be pa.1cl by all currant
ueers of su~h MPOE on a prp-rata basi. based upon the pereeDta~. of
current customer. within ~he affect~d MDU builaing or property on
the .ta~t date 01 maintenance.

! Tbe 4elMZ'l:~U.OA poin~ :I. tq poiA.. at "'tl1eJa ~M celepboae ~g'lIJULDY' to

faci11tlea &ft4 respocaibl1itl•• ~ aft4 cu.tQftar·cont~l1ed wiring b~iD•.
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EXc2u.~on.ry conerA~t. and ~arxetiQg agreem@ntti between
telecommunic"t:1on.s compani~8 &nd landlord. are anti-competitive and
are agains~ publ!~ policy.; Exclusionary contracts are harri~r. to
entry and marketing agreements can have a discriminatory effect.
Therefore, the commis.ion:believes, with the following exception.
that all such contracts arid agreements should be p~Qhib1~ed.

The Commission is of the op1nion that sine. condominiums.
cooperative. and hOMeovne~s' aacociat!on. are operated through a
process where each owner h~. a vote in th. entity'a QU~ines8 deal
ing., the prohib1t1ona aga~nat ex~luaionaryeontraQts and marketing
agreemento .hould not apply to thie type of entity.. '

o R D E R

IT IS TKBItEFORE 0Rt4EREO by the Nebraska Public Sak"Vice
CO~.8~on that this order: hereby establishes a statewide policy
for r ••idential multiple \dwelling unit: ,"ccass in tho .~ate of
Nebraska. !

I,
IT IS FURTHER ORDBRBd that all telecommunications p~cviders

shall comply with a.ll &pp11c~1. foregoing Findings and ConcluaioNl
as set forth above. I

IT IS FURTHER ORDERBO; that .inca condom!Aiuma, cooperatives
and homeowner.' associations are oper.eed Chrough • process where
each owner baa a voce in! the entity' a busine.. dealinga, the
prohiJ::J1t1ona -9&1n-t exclu8ionary CQlu:.rar.ts and ~Jc;.ting a.~ree

menta sball no~ .pply to th1. type of entity.

IT :IS FINALLY ORD~ tlult ahould Any cour1: o~ competent
juriac;lictioa detenUne an~ part: ot this or<1e~ to be leg-ally
invalid, tho ~el1lilining portions of thi. order .hall rcm.aln in
effect: ~o the tUl~ extent P9sa1ble

I
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~~E AND ENTERED at !incoln, Nebraska, thl. 2nd day of ~~rch,
1993.

~"EBR.ASJ<A PUBLIC SERVICll CO.\tMISSION

I
ICOMMISSIONER~ CO~CORRI}iO:!
!

COMMISSIONERS DISSENTING:
/lsIIOan1p) G. Urwi)l~r

TJTHL f-' ..J::


